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 TYLER - Wrangling over the city of Marshall's proposed sale of water from Caddo 
Lake's watershed to private industry intensified in Austin last week, as opponents took 
their fight to state court and the state's top wildlife steward expressed dismay at his own 
lawyer's legal filings on the dispute. 

 On Wednesday, a state district judge temporarily blocked a decision by Texas 
Natural Resource Conservation Commission director Jeff Saitas that cleared the way for 
the sale. The judge set a May 14 hearing on the issue. 

 That came as two motions by lake advocates and a Wednesday legal filing by a 
Texas Parks and Wildlife Department lawyer asked the natural resource commissioners 
to reject Mr. Saitas' decision as legally flawed and an abdication of the natural resource 
agency's duty to protect a public resource. 

 Mr. Saitas complained to interim parks director Bob Cook that he was not warned 
before the agency's brief was filed. Mr. Cook ordered his staff not to make further 
comments on the Marshall case and to refer inquiries on the matter to his office.  

 On Friday, Mr. Cook said he believed that his agency should have confined its 
comments to biological impacts of the plan and should have left legal arguments to the 
natural resource commission. 

 "I had not seen the brief. I was not aware that it was going to be filed without me 
seeing it at all," he said. "My take on it, the bottom line is this: I think Jeff Saitas, when 
he says his decision - and it was his decision - I think he is right. I don't think he has done 
anything wrong." 

 Mr. Saitas decided in March to approve an amendment to the city's water permit, 
allowing the sale of raw water from Cypress Creek, upstream of Caddo Lake, to a 
proposed power plant or other industry. Despite objections from environmental lawyers 



and a letter from parks and wildlife warning that state law required an environmental 
assessment and a formal hearing, Mr. Saitas ruled that the law allowed for neither. 

 Lawyers for lake advocates appealed to the natural resource agency's three 
commissioners, arguing that Mr. Saitas' decision contradicted earlier agency rulings, 
violated state law and overstepped his authority. They contended that the agency should 
have granted requests by hundreds of landowners and other lake advocates for the formal 
hearing and full environmental review before approving a plan that could irreparably 
harm the state's only naturally formed lake. 

 On Wednesday, they were joined by parks department resource protection lawyer. In 
a 10-page brief, the lawyer not only embraced the lake advocates' legal arguments but 
contended that Mr. Saitas' decision hampered her agency's ability to do its job. 

 "The failure to perform an environmental analysis or consult with [parks and 
wildlife] on issues of water quality, fish and wildlife, habitat and other in-stream uses had 
harmed [the parks department's] ability to perform its statutory duties," the brief 
contends. 

 State law mandates an analysis of whether Marshall's plan would be detrimental to 
public welfare or conflict with state and regional water plans, the brief argued. Mr. Saitas 
said Friday that he stands by his decision. He said he has checked repeatedly with his 
staff since appeals were filed and has concluded that his opponents' legal argument does 
not have merit. 

 In comments issued with his decision, Mr. Saitas said the Texas water code required 
his agency to view Marshall's request as if it already were using all of the 5.2 billion 
gallons of water it is permitted to take yearly from Cypress Creek. He added that his 
agency's rules allowed no new environmental restrictions, even if no environmental 
assessments were done before the original water rights were granted and even if new 
scientific understanding in the five decades since might show that the lake could be 
damaged. 

 And Mr. Saitas added that state law also allowed for no consideration that other 
water sources could be tapped for industry or that there might be significant economic 
pros and or environmental cons to Marshall's plan. 

 In Wednesday's brief, the parks lawyer argued that was "inconsistent with the plain 
language of the statute and the natural resource commission's rules. 

 "The lack of an environmental analysis is especially alarming in cases such as 
[Marshall's] where the state did not perform an environmental impacts study when the 
original permit was granted. By never doing the analysis, the TNRCC is left with 
monitoring and enforcing a permit for which it has no understanding of the impact upon 
the natural resources of the state," the brief contended. 

 Mr. Saitas said that he was surprised by the parks filing and phoned Mr. Cook on 
Thursday to find out what was going on after his agency was contacted by a reporter. 

 Mr. Cook said he immediately reviewed the brief. He stopped short of saying that it 
would be withdrawn, but added: "Mr. Saitas knows the rules. He knows the laws. He 



knows the regs. I think he is correct in what he is saying. I don't think that is my business. 
I don't think that is my place to make that judgment. 

 "It's caused heartburn within me. I'm disappointed from the standpoint that I want 
our staffs working together better than that," he said. 

 Asked about complaints from his staff that the natural resource commission's 
decision-making process on the Marshall proposal excluded the wildlife agency, Mr. 
Cook said: "I've heard some of that. I think it's important that we work together, and we 
will work together from this point onward." 

 The legal filings cap almost a year of disputes over Marshall's plan to sell water from 
the lake's watershed to private industry. 

 It began last summer when Marshall asked for state approval to sell to industry some 
of the water it is allowed to take from upstream of Caddo Lake. Late last June, the city 
announced a contract to sell about 5.5 million gallons daily to an Entergy Corp. power 
plant being built south of town. 

 Lake advocates and a number of scientific experts, including officials with the U.S. 
Fish and Wildlife Service, protested, saying that tapping Caddo's watershed would 
threaten an internationally recognized environmental treasure that is already under stress. 

 Months of controversy prompted Entergy to negotiate an agreement in January to 
buy water from Longview. The company has not yet said which city will supply the 
plant. 

 Lake advocates say Entergy may be helping Marshall run out the clock on the natural 
resource commission's appeal process. If the company were to acknowledge that they 
have decided against buying from Marshall, lake supporters say, the commission would 
have to reject the city's bid because of a 1986 court ruling. 

 In that ruling, the city sought permission to sell water from Cypress Creek to industry 
but was denied permission because it had no customer. As long as the city can argue that 
it has a possible customer in Entergy, opponents fear, Marshall can skirt that ruling and 
could end up with carte blanche to pump more than 2 billion gallons of water yearly for 
free and sell it to the highest bidder. 

 The natural resource commission has until May 9 to act on the motions to overturn 
Mr. Saitas' ruling. The matter will die unless the commission's general counsel decides to 
place it on the agenda for its May 8 meeting or seeks more time for review. If an 
extension is requested, the commission will then have until June 24 to decide whether to 
review the decision or allow it to become legally binding. 

 Lake advocates are clearly not banking on a favorable decision. On Monday, they 
filed the lawsuit in a Travis County district court that prompted Thursday's order by State 
District Judge Margaret Cooper to suspend Mr. Saitas' decision until the natural resource 
commission decided on the appeals. 

 The judge also set a hearing for May 14. Richard Lowerre, an Austin lawyer 
representing several Caddo Lake groups, said his clients will ask Judge Cooper to extend 
the restraining order to allow a full court challenge if the commissioners decline to 
overturn Mr. Saitas' decision. 



 He said he and other lake defenders expect a heated legal fight that will be watched 
closely across Texas. 
 "TNRCC is taking some positions that have very major implications for the state," Mr. 
Lowerre said. If Marshall's plan is approved, he said, "there's going to be a lot more 
people asking to convert their water rights to sell them. This is water marketing, and it's 
big development in Texas. ... There's a big incentive for people from industry to support 
what Marshall is doing." 


